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OPINION
ALARCON, Circuit Judge:

John Timbana appeals from the judgment entered following
his plea of guilty to the crime of second-degree murder as part
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of a plea agreement. Timbanawas indicted for first-degree
murder committed on an Indian reservation in violation of 18
U.S.C. 88 1111(a) and 1153. He was represented by Monte R.
Whittier at the time of his guilty plea.

Mr. Whittier filed a notice of appeal and an opening brief

on behalf of Timbana. Mr. Whittier set forth in the brief the
issues Timbana wanted presented to this court pursuant to
Andersv. California, 386 U.S. 738 (1967). Mr. Whittier
asserts that Timbana requested that this court vacate the dis-
trict court's sentencing decision on the ground that it abused
itsdiscretion in failing to grant Timbana a downward depar-
ture from his applicable range under the United States Sen-
tencing Guiddlines. Mr. Whittier informed this court that he
believed that this issue was not appealable. Nevertheless, Mr.
Whittier argued that the district court abused its discretion in
denying a downward departure based on evidence in the pre-
sentence report that would support findings that Timbana's
behavior was aberrant, that he suffered from physical and
mental impairments, and that his conduct was provoked by
the victim.

Mr. Whittier further argued that, because Timbana had suf-



fered atraumatic brain injury, is confined to a wheelchair due
to paralysison hisleft side, is severely impaired on hisright
side, and has an 1.Q. of approximately 72, Timbanawould be
vulnerableto victimization if incarcerated. Mr. Whittier also
cited cases to support the proposition that a deficient mental
capacity coupled with aphysical impairment would be proper
grounds for adownward departure. Finally, Mr. Whittier
asserted that, pursuant to U.S.S.G. § 5K2.10, Timbanawas
entitled to a downward departure because he was in fear of
being struck on the metal plate in his head when he killed the
victim.

On May 8, 1997, Mr. Whittier's motion to be relieved as
counsel of record was referred to the panel assigned to con-
sider the merits of the appeal. On the same date, Timbana's
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regquest for permission to file a supplemental brief was
granted.

On November 4, 1997, this court's appellate commissioner
granted Mr. Whittier's motion to be relieved as counsel of
record. Timbanafiled a pro se supplemental brief on August
5, 1998. On January 14, 1999, this matter was ordered submit-
ted without argument pursuant to Rule 34(a)(2) of the Federal
Rules of Appellate Procedure.

A magjority and dissenting opinion were filed in this matter
on May 7, 1999. On June 8, 1999, we filed an order with-
drawing the May 7, 1999, opinion. On July 28, 1999, an order
was filed appointing Greg S. Silvey as appellate counsel for
Timbana. Mr. Silvey filed abrief on behalf of Timbanaon
November 3, 1999, in which he adopted the issues and argu-
ments presented in Mr. Whittier's Anders brief and in Tim-
bana's supplemental pro se brief. Accordingly, we will
discuss the discrete contentions raised by and on behalf of
Timbana separately. We begin our analysis with a summary
of the factsin the record on the date Timbana entered his
guilty plea

Timbanawas indicted on February 14, 1996, and charged
with first-degree murder committed on an Indian reservation
inviolation of 18 U.S.C. 88 1111(a) and 1153. He was
arraigned on February 16, 1996. On that date, his attorney



requested a competency hearing. A competency hearing was
conducted on July 18, 1996. In making its determination that
Timbana was competent to stand trial, the court relied on
reports submitted by Linda Berberoglu, Ph.D, a staff psychol-
ogist at the Federal Medical Center in Rochester, Minnesota,
and Mark D. Corgiat, Ph.D., P.A., aclinical psychologist.

Dr. Berberoglu concluded as follows:
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John Timbanais a 38-year-old, Native American
male, who has significant brain damage, secondary
to a head injury sustained in a car accident many
years ago. Although he appears to have a moderate
degree of cognitive impairment, his deficits are not
severely disabling. His speech was somewhat ssmple
and concrete at times, but his thought processes were
very logical and rational, and he demonstrated ade-
guate communication skills and reasoning ability
when communicating with this examiner. He consis-
tently demonstrated an awareness of the charges
against him and repeatedly said, "They have to have
evidence. They can't just go by hearsay or rumors.”
He was able to describe the roles of variousjudicial
personnel. For example, he said the job of the judge
is"to just Sit there and listen to both sides. " He indi-
cated the judge is in charge of the courtroom. When
asked whose side the judgeis on, hereplied, "No
one'sredly. He'sright in the middle." He stated the
defense attorney "defends the defendant . . . trying
to shorten his moments of imprisonment . . . what-
ever the defendant is telling to the defense attorney,
they have to keep it confidential. No one else can
hear, just only them two." He repeatedly referred to
the opposing attorney as the "offense,” and said his
job is"to prosecute me." He explained the prosecu-
tor is"saying I'm the one that done the crime. The
defendant's got rights to say he didn't do it, but the
offenseistrying to say hereally doneit." He said the
jury'sjob isto "make the decision if | really done
the crime," which he said means determining
whether "that person is capable of committing the
crime that got him in this Situation." He said after
both sides have been presented, the jury "goesin a
solitary room and sits down," and decides "guilty or
not guilty."” He said the job of awitnessis'testify-



ing," which he defined as "they have to swear an
oath to tell the truth . . . he or she has to testify about
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what happened and they cannot go by hearsay." He
did not know the meaning of perjury and was told
this term meant lying under oath. He paraphrased
this as "when they swear to tell the truth and nothing
but the truth, and they don't. They're perjuring, tell-
ing afalse story.” During subsequent interviews, Mr.
Timbanawas able to define the term. He defined
probation as when "you have to be home at
10 o'clock, no alcohol, no monkeying around. Y ou
have to check in with your probation officer, and if
you don't, that's aviolation. They can give you more
timeto sitit out injail." Helisted his plea options
as "guilty and not guilty." When asked for athird
possibility, he replied, "insanity plea,” which he said
means, "that he's loco, that they did what they're
charged with, but there's excuses." He understands
the possible consequences of various pleas and said
the advantage of a plea bargain was the defendant
might receive "alighter sentence. That's mainly up
to the judge." He could provide reasonable ideas for
defense and prosecution witnesses. He al'so demon-
strated the ability to disclose details about the events
surrounding the offense and those involved, which
could be relevant to a possible defense strategy.
Overdl, hisideas for defense strategies were logical
and appropriately self-serving. He recalled important
statements he made to the police at the time of his
arrest and logically refuted them. Mr. Timbana
understands what constitutes appropriate verses
inappropriate courtroom behavior and understands
his attorney will speak for him in Court. He believes
it isimportant to have an attorney and plansto rely
upon his attorney for advice. Therefore, in my pro-
fessiona opinion, athough John Timbana currently
suffers from amental disease or defect, it does not
currently render him unable to understand the nature
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and consequences of the proceedings against him or
to assist properly in his own defense.

Dr. Corgiat also concluded that Timbana was competent to



stand trial. He expressed his conclusion in the following

words;

It is my opinion that the defendant is capable of fully
understanding the nature and object of the proceed-
ings against him. | also find him capable of cooperat-
ing in arational manner with counse in presenting
his defense. He appears to possess substantial capac-
ity to appreciate the criminality of hisconduct. Heis
also able to conform his conduct to the requirements
of the law. He does appreciate and fully understands
the charges against him. He demonstrates an ade-
guate understanding of the legal adversaria system.
Heis able to explain the prosecutor's role as well as
that of his attorney. He is also able to provide well-
defined descriptions of the role of defense counsd,
prosecuting attorney, judge, jury, defendant, and wit-
nesses.

However, athough Mr. Timbanais able to under-
stand the relevant information to meet criteriafor
competency, the neurocognitive deficits which have
been described above will clearly interfere with the
quality of hisability to participate in his defense.
There are two difficulties that bear directly on the
issue of competency. First, the neurocognitive defi-
cits as described above will reduce Mr. Timbana's
problem-solving effectiveness, menta efficiency,
and ability to adapt to these novel circumstances. As
such, these deficits will render his opinions fre-
quently concrete and at times frankly erred. His
related lack of insight disallows him the opportunity
to monitor these errors and appropriately adjust to

8986
them. As| noted above, the communication deficits
will also hamper his self-description.

Secondly, frontal lobe deficits frequently result in
markedly impaired emotional responsivity. With Mr.
Timbana, this tends toward a hypo-reactivity which
gives the impression that he lacks interest or con-
cern. Frequently, frontal lobe deficits result in a
reduction in the individual's ability to have a depth
of emotional reaction. Within the current context,
this raises the question of his ability to generate the



appropriate motivational factors to genuinely partici-
pate in his defense.

To the best of my ability to evaluate this rather diffi-
cult Situation, | do find Mr. Timbana is competent
with regard to his ability to stand trial. However, |
would caution that these other overlying neurocogni-
tive and neurobehavioral difficulties will clearly
reduce the quality of his ability to participate. Extra
effort needs to be taken to provide informationin as
clear, concise, and low amanner as possible. Again,
| would reemphasi ze that one needs to take caution
with evaluating Mr. Timbana's emotional responses,
since they frequently will either underestimate or
misrepresent his actua interest. Again, thisisa
direct result of the brain impairment and does not
reflect an evaluative process on his behalf.

| hope thisinformation is useful. Mr. Timbanaisa
very difficult individua to hold to the standard
criteria of competency. Clearly, the complexity and
multi-factorial nature of his deficits make thisavery
difficult decision.

Mr. Whittier did not request permission to cross-examine
Dr. Berberoglu or Dr. Corgiat. Mr. Whittier offered to stipu-
late that Dr. Corgiat would testify that extratime would be
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required if the matter went to trial to explain to Timbana
"what's going on and to be able to adequately address his
guestions' because "one of the problems Mr. Timbana suffers
fromisrigidity in thinking. If he gets a thought, he's going
to stay with that thought until he's done with it. " The prosecu-
tor informed the court that she was willing to rely on Mr.
Whittier's representation regarding Dr. Corgiat's proposed
testimony without calling him as awitness. Mr. Whittier
requested that the court appoint a second attorney to assist
him at trial in responding to Timbana's questions and explain-
ing the proceedingsto him.

The court granted the request and authorized a second
attorney to be present during trial. The court also stated that
it would "shorten the period of time that we are actually in
court and expand the recesstimes if that would be necessary
and of assistance to counsel in assuring that counsel can com-



municate with the defendant." The court set the matter for
trial on September 3, 1996.

On August 30, 1996, Mr. Whittier and the prosecutor

agreed that, in exchange for Timbanas plea of guilty to the
lesser included offense of second-degree murder, the Govern-
ment would recommend that he receive a three-point reduc-
tion in his offense level for acceptance of responsibility and
would move to dismiss the charge of first-degree murder.

The plea agreement sets forth the elements of second-
degree murder as follows:

"a) the defendant killed Verdick Eldridge; b) the defendant
killed Verdick Eldridge with malice aforethought; c) To kill
with malice aforethought meansto kill either deliberately and
intentionally or recklessly with extreme disregard for human
life."

The plea agreement also states that Timbana understands
that he hastheright to atrial by jury and to persist in his plea
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of not guilty, and that by pleading guilty he waives hisright
to atrial by jury. Finaly, the plea agreement states that no
person threatened or coerced Timbanato enter a plea of
guilty, that the agreement has been read to him, that he has
discussed the agreement with his attorney, and that he under-
stands the agreement. Timbana indicated his acquiescence in
the plea agreement by marking it with an x.

The change of plea proceedings were conducted on Sep-
tember 3, 1996. The court first addressed Timbana as follows:

Mr. Timbana, before | can accept your guilty pleaon
acharge of second-degree murder, there are a num-
ber of questions | will ask you to assurethat itisa
valid plea. If you don't understand me at any time or
if you wish to visit with Mr. Whittier before answer-
ing any of the Court's questions, would you please
let me know and I'll let you have the time to visit
with your attorney or I'll try to explain thisin more
detail. But you must let me know that you need to
have an opportunity to confer with Counsel or to
have me explain my questions more thoroughly. Can
you do that?



Timbanaresponded: "Y es." Timbana was then sworn as a
witness. The record next discloses the following colloquy:

QUESTIONS BY THE COURT:
Q Mr. Timbana, do you understand that having
been sworn as awitness, that your answers to
my questions will be subject to the penalties of
perjury or making afalse statement if you do not
answer truthfully?
A Yes
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Q Okay. In other words, you could go tojail if you
do not answer my questions truthfully; do you
understand that?
A Yes
Q Mr. Timbana, how old are you?
A Thirty-eight.
Q How far did you go in school ?
A Ten
Q Tenth grade?
A Yeah. But | got my GED.
Q Okay. Have you taken any drugs, medicine or
pills or consumed any acoholic beveragesin the
last 24 hours?
A No.

Q Areyou taking any prescribed medication at this
time?

A No. Just antacid.
Q Okay. Isthat for your ssomach?

A Yeah, for the ssomach lining.



Q Do you understand what is happening today?
A Briefly.

Q Would you tell mein your own words what you
understand the proceedings to be about today.
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A | understand I'm sitting here waiting for your
judgment, your decision.

Q Okay. Now, what are you going to do today?
A Sit here and listen to you make the decision.

Q Okay. Do you understand that you are going to
make a change in the plea that you have entered
in this place?

A Yes.

Q Okay. And what is your pleagoing to be and to
what charge?

A I'm going to decide to take second-degree mur-
der, changeit.

Q Okay. And so you're going to plead guilty to
that count?

A Yes

THE COURT: All right. Counsel, do either of
you have any doubt at this point as to the Defen-
dant's competency? | will note that the Court has
already made that determination at an earlier
time, but is there anything about his condition
today that might call into question his compe-
tency to plead guilty?

MS. RODRIGUEZ: No, Y our Honor.
THE COURT: Mr. Whittier?

MR. WHITTIER: No more than has been previ-
ously expressed to the Court, Y our Honor.
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THE COURT: There's been no changein cir-
cumstances?

MR. WHITTIER: No, Y our Honor.

THE COURT: All right. Counsel, based on this
record and Mr. Timbana's responses are all the
appropriate and correct, the Court finds that the
Defendant is competent to enter apleaat this
time.

BY THE COURT:

Q Mr. Timbana, have you had enough timeto dis-
cuss your case with your attorney?

A Yes.

Q Areyou satisfied with Mr. Whittier's representa-
tion of you?

A Yes

The court then proceeded to explain limitation of the sen-
tencing guidelines on the court's power to fashion an appro-
priate sentence.

BY THE COURT:

Q Do you understand that under the Sentencing
Guidelines, the Court is required to take into
account all conduct, circumstances and injuries
associated with your criminal conduct, whether
or not this conduct is charged by the Govern-
ment in the crime to which you're pleading
guilty; do you understand that or do you want
meto explain it?
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A Explainit.

Q All right. What this meansisthat | will order a
presentence report which will be prepared and
which will include a discussion of all of your
conduct, the circumstances and the injuries asso-



ciated with this criminal act to which you're
pleading guilty. That may include evidence
which goes beyond the crime to which you're
pleading, so that | can consider that if | find it
to be reliable; do you understand that?

A Yes

Q Okay. In other words, there's no limit placed on
the information which the Court can consider at
sentencing concerning your background, charac-
ter and conduct again, so long as that informa-
tionisreliable; do you understand that?

A Yes

In alater passage, the court explained the court's discretion
regarding the Government's sentencing recommendation.
That portion of the record includes the following:

THE COURT: Mr. Timbana, do you understand
that | would not be bound by any recommenda

tion made by the Government in the plea agree-
ment? They may recommend what sentence.

THE COURT: | believe they may have recom-
mended acceptance of responsibility; isthat cor-
rect?
MS. RODRIGUEZ: Yes, Y our Honor.

BY THE COURT:
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Q Do you understand that, Mr. Timbana?

A Yeeh.

Q And I'm not bound by that; do you understand
that?

A What do you mean?
Q Wél, what | meanisthat | don't haveto give

you that acceptance of responsibility, the two-
point reduction or three. Isit three? | guessit



would be three in this case.

MS. RODRIGUEZ: It would be three.
BY THE COURT:

Q Do you understand that?

MR. WHITTIER: If | might, Y our Honor, the
way | have explained that to Mr. Timbanais giv-
ing him the years under the guidelines that
would be reflective of the three-point reduction
for acceptance of responsibility and then | have
gone on to further explain to him that those are
the recommendations to the Court, the Court can
give him less than those bracketed years or
more. | don't think he understands the concept
of, you know, the guidelines. In speaking to him
asto the year structure of the guidelinesis how

| have explained it to him.

BY THE COURT:
Q Mr. Timbana, isthat correct?
A Yes
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Q Okay. So when | talked about these following
the recommendation of the Prosecutor or of the
U. S. Attorney, it would, in fact, affect the num-
ber of years that would be within this bracket;
do you understand that?
A Yes.
Q And that decision would be mine and | would
not be bound by the U. S. Attorney's recommen-
dation; do you understand that?
A Yes.

During the recitation by the court of Timbana’s constitu-
tional rights, the following dialogue is reflected in the record:

BY THE COURT:



Q I'm going to explain to you your congtitutional
rights. These are very important, because you
will be waiving or giving up these rights by
pleading guilty, or at least most of them. So, if
you do not understand, please have me stop and
explain it to you again until you do understand
it; al right?

A Yes

Q Firgt, do you understand that under the Constitu-
tion and laws of the United States that you are
entitled to atrial by ajury on the charge con-
tained in the indictment related to this case; do
you understand that?

A Yes

Q Do you understand that at the tria you would be
presumed to be innocent and the Government
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would be required to prove you guilty by com-
petent evidence and beyond a reasonable doubt
before you could be found guilty?

A Yes

Q Do you understand that you would never have
the burden to prove yourself innocent, the bur-
den is aways with the Government to proof you
guilty beyond a reasonable doubt; do you under-
stand that?

A (No audible response.)

Q All right. Let metry to explain it alittle better.
Do you understand that a defendant in a criminal
case does not have to prove that he or sheis
innocent; the burden is always on the Govern-
ment to prove you guilty beyond areasonable
doubt; do you understand that? Do you want me
to explainit to you or --

A Yeeh.



MR. WHITTIER: Y our Honor, | think the lan-
guage he's having trouble with is the "reason-
able doubt" language.

THE COURT: Okay.
BY THE COURT:

Q We put ared high burden on the Government in
acriminal case, Mr. Timbana, they don't just
have to prove that it probably happened, they
have to prove that you committed the crime with
agreat ded of certainty, beyond areasonable
doubt, so that ajury hasto be very convinced
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that you would commit the crime. That's the
burden that the Government would havein a
crimina case; do you understand that?

A Not really.

Q Okay. Well, it'sfor your protection and it's true
in every crimina case in the United States, that
the Government, the Prosecutor or the U.S.
Attorney, hasto prove you guilty to ahigh

degree of evidence, with real certainty, that we
are absolutely sure or quite sure -- very sure, |
should say, that you committed the crime before
you could be convicted; do you understand that?

A Wéll, roughly, yeah.

Q Okay. | don't know how to explain it any differ-
ent than the way | have. Isthere a specific ques-
tion you have about that right?

A No.

Q Okay.

MR. WHITTIER: Y our Honor, if | might.
Again, how | explained it to Mr. Timbana was
that the U. S. Government, in proving their case,
would have to convince all 12 of thejurors,
every one of them, unanimoudly the fact that he



committed the crime. That is how it was
explained to him by me.

THE COURT: That's another very good point.
BY THE COURT:
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Q Do you understand that, Mr. Timbana? That all
12 jurors would have to agree that the Govern-
ment has proved you guilty?

A Not really. They have to have perfect evidence
though for me doing that.

Q Okay. Now, you're understanding the notion. |
don't know if "perfect evidence" isthe right
word. But you understand that they have to have
very strong evidence before you could be con-
victed; isthat your understanding?

A (Witness nodding head.)
MR. WHITTIER: Y ou have to answer out loud.
THE WITNESS: Y eah.
In discussing the effect of a plea of guilty on the privilege
against self incrimination, the court questioned Timbana as
follows:
Q Now, another right that you have is the right not
in incriminate yourself; do you understand that?
Y ou have the right not to make statements that
would incriminate yourself; do you understand
that?

MR. WHITTIER: | don't think he understands
"incriminate.”

THE COURT: All right.
BY THE COURT:

Q You have the right not to make any statement
that might help the Government prove the



charges against you; do you understand that?
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A Not redlly.

Q Mr. Timbana, our Congtitution requires that the
Government cannot prove you guilty by forcing
you to testify, they have to go out and find other
evidence; do you understand that?

A Yeeh.

Q However, I'm going to have to ask you to waive
that right to some extent, because I'm going to
have to ask you questions to confirm that you

fed that you are guilty; do you understand that?

A Guilty of what though?
Q Of second-degree murder.
A Yesh.

Q And s0 you understand that you're having to
give up thisright not to make statements that
might help the Government because I'm going
to have to ask you some questions, but | won't
let them use those statements against you; do
you understand that?

THE COURT: Mr. Whittier, if you want to con-
sult with your client, perhaps you could explain
it.

MR. WHITTIER: Y our Honor, words that |
have used in explaining thisto Mr. Timbana
prior to thisis rather than the word "incrimi-
nate," | have always used the "right of silence.”
And | think he understands that concept better
than the right against self-incrimination.
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THE COURT: All right.

BY THE COURT:



Q Mr. Timbana, do you understand that | would
have to ask you to waive -- that you will, in
fact, waive or give up your right to silence,
because | will have to ask you questions about
the crime before | can accept your plea; do you
understand that?

A Yes.

Q All right. Having heard this discussion of your
rights, do you still wish to plead guilty and
waive these rights that | have explained to you?

A Yes.

The court proceeded to summarize the charge in the indict-
ment in these words:

BY THE COURT:

Q Theindictment, as| will modify it to make it
relevant, this charge reads as follows. That on or
about February 11, 1996 at Fort Hall in the Dis-
trict of 1daho and within the exterior boundaries
of the Fort Hall Indian Reservation, John Tim-
bana, an Indian, killed Verdick Eldridge, a
human being, with malice aforethought in viola-
tion of Title 18 United States Code Sections
1111(a) and 1153.

The court then resumed its questioning of Timbanato
determine his comprehension of the charge:

Q Isthat the charge you understand that you will
be pleading guilty to today?
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A Yes.

Q Do you understand that to kill with malice afore-
thought means to kill deliberately and intention-
ally or to kill recklessly with disregard for

human life; do you understand that?

A Yes



Q Have you discussed with your attorney the
charge in the indictment to which you intend to
plead guilty? Have you discussed this with Mr.
Whittier?

A Yes.

After Timbanainformed the court that he understood that
the possible maximum punishment for the crime of second-
degree murder was life imprisonment, the court directed the
prosecutor to explain the elements of the crime of second-
degree murder and the evidence that supported that charge.
The prosecutor responded as follows:

Y our Honor, the elements of second-degree murder
are that the Defendant killed a human being with
malice aforethought; meaning either deliberately and
intentionally or recklessly with extreme disregard for
human life and that those actions occurred on the
reservation, with the Defendant being an Indian. Our
evidence would show that John Timbana lived on the
Fort Hall Indian Reservation in February of this
year. On February the 11th of 1996, he, Verdick
Eldridge and Alvina Phelps spent the afternoon at his
home drinking beer. Timbana and Phelps, excuse

me. It was Alvina Phelps. Timbana and Phelps had
been common-law married, but she was then, as she
described it, with Eldridge and had a baby with him.

9001
Eventualy that afternoon Eldridge passed out on the
floor lying on his stomach. Alvina Phelps went into
the bathroom and when she returned, she saw the
Defendant on top of Eldridge, stabbing himin the
back. Eldridge rolled over, kicking the Defendant
and the Defendant then stabbed Eldridge seven more
timesin the chest, killing him. Phelps wrestled the
knife away from Mr. Timbana, threw it into the other
room and called for help. The Defendant was then
arrested.

The next morning the Defendant waived his Miranda
rights and gave a statement to the Fort Hall Police.
He told them that he stabbed Eldridge in the back
while Eldridge was asleep on the floor and then
stabbed him in the chest with the kitchen knife



because he was angry at Eldridge for, quote, "intrud-
ing in his marriage life." Defendant John Timbanais
an Indian.

Following this recital, the court resumed questioning Tim-
bana:

BY THE COURT:

Q Mr. Timbana, do you agree with what Ms.
Rodriguez has said about what you did?

A Yes

Q Areyou satisfied that if the jury accepted astrue
the evidence as stated by the Government attor-
ney, that that would be a proper factual and legal
basis for afinding of guilty on these charges?

A Yes.

Q All right. With that, I'm going to now ask you
then to enter a pleato the charge of second-
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degree murder, which is the lesser included
offense of the indictment as | haveread it to
you.

Thereafter, Timbana entered his plea of guilty to second-
degree murder. After the plea was entered the court asked
Timbanaif he understood the terms of the plea agreement.
Timbanareplied: "Yes." The court then inquired of Mr. Whit-
tier whether he was "satisfied that Mr. Timbana's plea of
guilty to second-degree murder is a knowledgeable and volun-
tary plea." Mr. Whittier responded: "Yes, Y our Honor."

The court next inquired whether Mr. Whittier knew of any
reason why the plea should not be accepted. Mr. Whittier
replied: "No, Y our Honor."

In accepting the plea, the court stated:
Mr. Timbana, since you are satisfied in al respects

with the services of Counsel and since you acknowl-
edge that you are, in fact, guilty as charged of the



lesser included offense of second-degree murder,
you know your right to atria, you know what the
maximum possible punishment is, you are aware that
the Court is not bound by the plea agreement and
you have told me that you are voluntarily pleading
guilty, I'm going to find that your plea of guilty to
second-degree murder is knowing and voluntary and
| will accept it and enter ajudgment of guilty asto
that crime.

The probation officer who prepared the October 17, 1996,
presentence report recommended that Timbana receive a
three-point offense level reduction because "Defendant has
entered a guilty pleato the lesser included offense of second-
degree murder and has acknowledged to both the probation
officer and arresting authorities that he did stab Verdick
Eldridge to death on February 11, 1995." Timbana had
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explained to the probation officer "his fear that his common-
law wife, Alvina Phelps, or her boyfriend, the victim, Verdick
Eldridge, were going to hurt him by striking the steel plate on
his head." The probation officer reported that,"in view of
defendant’s physical limitations and his claim he was protect-
ing himself from the assaultive nature of his victim, the court
might desire to sentence defendant below the guideline range
in accordance with § 5K2.10."

Mr. Whittier filed amotion for a downward departure

based on evidence in the presentence report that demonstrated
that Timbana's conduct was but asingle act of aberrant
behavior. Mr. Whittier also requested that the court consider
Timbanas physical and mental impairments, and the fact that
Eldridge's conduct may have provoked Timbanato commit
the homicide. Mr. Whittier did not, however, object to the
probation officer's calculation of the guideline range of 97 to
121 months.

In rglecting Timbana's request for a downward departure at
the sentencing hearing, the court made the following state-
ment:

[L]et me deal with each of the specific matters
raised by Mr. Whittier in his request. First, with
regard to aberrant behavior. Let me first indicate that
the Court recognizes that aberrant behavior can be a



valid grounds for a downward departure as set forth
in the sentencing guidelines. It, in essence, is, |

think, one might say, applies when oneis not only
subject to afirst offense, but it perhaps characterizes
apure heart overcome by momentary weakness.

The Court has discretion in deciding whether to
grant adownward departure for this and each of the
grounds mentioned by Mr. Whittier. | want that clear
for the record. The Court perceivesthis, not that | am
precluded as a matter of law from granting a down-
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ward departure, but rather each of these are a matter
for the Court's discretion.

The question in each instance is: Does the factor
mentioned and the circumstances of this case justify
the imposition of a sentence below the guideline
range.

The court adopted the guideline range of 97 to 121 months

as calculated and recommended by the probation officer. The
Government recommended that the court impose the maxi-
mum sentence. Mr. Whittier recommended that the court
impose the minimum sentence. The court sentenced Timbana
to aterm of imprisonment of 97 months.

The Government moved to dismiss the charge of first-
degree murder. The court granted the motion.

Timbanadid not file amotion to set aside his guilty plea
before judgment was entered, nor has he filed amotion
attacking his sentence pursuant to 28 U.S.C. 8§ 2255. Instead,
he filed atimely notice of appea from the fina judgment and
sentence on December 3, 1996.

In the brief filed by Mr. Whittier, Timbana contends that

the trial court abused its discretion in denying his request for
adownward departure from the sentencing guideline range of
97 to 121 months.

We have no jurisdiction to review adistrict court's dis-
cretionary refusal to grant a downward departure. See United



States v. Tucker, 133 F.3d 1208, 1219 (9th Cir. 1998). We
may review adistrict court's conclusion that it lacked the dis-
cretion. Id. Here, the district court did not indicate that it
lacked the authority to depart from the Sentencing Guidelines.
Instead, the district court stated that "the court has discretion
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in deciding whether to grant a downward departure for [aber-
rant behavior] and each of the grounds mentioned by Mr.
Whittier." Accordingly, we lack jurisdiction to review the
denia of Timbana's motion for a downward departure.

After Mr. Whittier was relieved of his representation of
Timbana, Timbanafiled pro se a supplemental brief in which
he alleges that (1) he was deprived of hisright to the effective
assistance of counsel; (2) he was denied hisright of alocution
prior to the imposition of sentence in violation of Federal
Rule of Criminal Procedure 32(c)(3)(C); (3) hisincarceration
isunconstitutional because he isinnocent; (4) he was not
competent to understand the nature of the proceedings before
the court; and (5) his guilty pleawas not voluntary.

Timbana asserts that Mr. Whittier's representation was
ineffective on several grounds. Timbana argues that Mr.
Whittier failed to conduct a proper investigation or move to
suppress his confession, permitted him to enter a guilty plea
when he had reason to believe that his client was innocent,
and coerced him into pleading guilty. Thereisno evidencein
the present record in this direct appeal to support his claim
that his attorney failed to conduct a proper investigation of
any possible defense, or that counsel had reason to believe his
client was innocent.

Timbana confessed to the police that he stabbed the vic-

tim. During the plea proceedings, he testified under oath that
he agreed with the prosecutor's statement that Timbana
stabbed the victim in the back and in his chest, and that there
was a proper factual and legal basis for afinding of guilty of
second-degree murder. The Supreme Court has instructed that
"acounseled plea of guilty isan admission of factual guilt so
reliable that, where voluntary and intelligent, it quite validly
removes the issue of factua guilt from the case. " Mennav.
New York, 423 U.S. 61, 62 n.2 (1975).
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On adirect appeal, we are confined to ruling on error
that is demonstrated in the record of the proceedings before
thetrial court. Thereis no support in the record for Timbana's
assertion that he was physically incapable of stabbing hisvic-
tim. In fact, Dr. Corgiat reported that, while Timbana suffers
from a deficit in motor skills, the deficit is more severe on his
left side than on hisright side and he is still capable of mov-
ing about without his wheelchair and of grasping objects and
performing tasks with hisright hand. Dr. Corgiat aso
reported that his grip strength on hisright sideis only mildly
impaired even though his ability to perform fine motor move-
ments is moderately impaired. Dr. Berberoglu also noted that
Timbanais capable of moving about with a cane, although he
prefers to use awheelchair. Whether evidence that Timbana
was incapable of committing the crime existed outside of the
record cannot be determined on this appeal. We have previ-
oudly held that "[t]he customary procedure for challenging the
effectiveness of defense counsel in afederal criminal trial is
by collateral attack on the conviction under 28 U.S.C. § 2255.
Thisis so because usually such aclaim cannot be advanced
without the development of facts outside the origina record.”
United Statesv. Birges, 723 F.2d 666, 670 (9th Cir. 1984)
(interna citations omitted). Timbana has failed to demonstrate
that he was deprived of the effective assistance of counsal.
Our rgjection of this contention is without prejudice to the
assertion by Timbana of a Sixth Amendment violation in a
petition filed pursuant to 28 U.S.C. § 2255 based on evidence
that may exist outside the record now before us.

v

Timbana also argues that the Due Process Clause "pre-
clude[g] hisincarceration where he has met his burden of
showing actual innocence." As discussed above, Timbanadid
not contend, or make a showing during the competency plea
and sentencing proceedings, that he was actually innocent
because he was physically incapable of committing the crime
of second-degree murder. To the contrary, he admitted under
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oath that he stabbed the victim to death because he was angry
at him for intruding into his marriage life. Thus, he hasfailed
to demonstrate in this appeal that he was deprived of hisright
to due process. We express no view regarding whether Tim-
bana can demonstrate through competent evidence in a collat-



eral attack on his conviction that he was deprived of his right
to due process because he was physically incapable of stab-
bing his victim to death.

Vv

Timbana's contention that he was denied hisright to
allocution is without merit. The record shows that prior to
pronouncing sentence, the court stated:

Mr. Timbana, do you wish to speak in your own
behalf regarding the sentence in these matters? And

| realize you have some restrictions on your speech
and will take whatever time you fedl is necessary so
that you can adequately express your feglings to the
court.

Timbana declined to make a statement.
VI

In his pro se supplemental brief, Timbana contends that the
court did not make an independent finding that Timbana was
competent to proceed to trial. He argues that "[&]ll the record
containsis a concession from defense counsdl this his client
is competent to proceed to trial." We review for clear error a
district court's determination that a defendant is competent to
stand trial. See United States v. Chischilly, 30 F.3d 1144,
1150 (9th Cir. 1994).

In determining Timbana's competency to stand trid, the
court reviewed the reports prepared by Dr. Berberoglu and
Dr. Corgiat. The court noted that both experts concluded that
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Timbana was competent to stand trial, although they
expressed concern "about his ability to communicate and
understand the trial proceedings, unless we can perhaps make
some special accommodations for his physical shortcomings,
which have resulted in brain damage." Timbana's counsel
waived the right to present additional evidence or to cross-
examine Dr. Berberoglu and Dr. Corgiat. Contrary to Tim-
bana's assertion, the court expressly found that Timbana was
competent. The court ruled asfollows: "I will find that the
defendant is competent to stand trial as set forthin 18 U.S.C,,
Section 41."



At the commencement of the change of plea proceedings,

the court asked Timbana to state in his own words whether he
understood the nature of the proceedings. Timbanareplied: "I
understand that I'm sitting here waiting for your judgment,
your decision." He then stated: "I'm going to decide to take

a second-degree murder, change it." Each of Timbana's
replies to the court's questions throughout the plea proceed-
ings were appropriately responsive. When he did not under-
stand a question, he asked for an explanation.

The court inquired of counsel whether there was any-

thing about Timbana's present condition "that might call into
question his competency to plead guilty.” Mr. Whittier replied
that there had been no change in circumstances since the com-
petency hearing. The court expressly found that Timbanawas
competent to enter a guilty plea. The reports of both experts
support the court's finding that, notwithstanding his physica
and mental impairments, Timbana was competent to stand
trial. The district court did not clearly err in finding Timbana
was competent to stand trial and to enter aguilty plea.

VIl

In his pro se brief, Timbana argues that his pleawas not
knowing and voluntary. We review the voluntariness of a
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guilty plea de novo. See United States v. Kikuyama, 109 F.3d
536, 537 (9th Cir. 1997).

Timbanafirst asserts that he was coerced to enter a

guilty plea even though he had informed Mr. Whittier that he
did not commit the crime. The record of the plea proceedings
does not contain any evidence that Timbana was coerced to
enter aguilty pleaor that he informed his attorney that he did
not commit murder. In fact, Timbana testified under oath that
he was not threatened by anyone, or forced to plead guilty.

Timbana argues that "the record is devoid of any reference
to the requirement that his counsel read the complete agree-
ment to him and to make sure he understands the agreement.”
Thisargument is readily refuted by the terms of the plea
agreement. The plea agreement provides that "[t]he defendant
states he has had said agreement read to him; has discussed
said agreement with his attorney and understands this agree-
ment." Furthermore, during the plea proceedings, Timbana



testified under oath that he understood the terms of the plea
agreement.

The record of the plea proceedings shows that the court
carefully informed Timbana of the constitutional rights he
would be giving up if he entered a guilty plea. When the court
discussed the concept of proof beyond a reasonable doubt
with Timbana, he indicated that he understood the explanation
"roughly." Timbanatold the court that he understood reason-
able doubt to mean that, for the jury to convict him, "[t]hey
have to have perfect evidence though for me doing that."1

1 We note that a clear definition of the reasonable doubt standard has
evaded even learned federal judges. See, e.q. , United Statesv. Adkins, 937
F.2d 947, 950 (4th Cir. 1991) ("This circuit has repeatedly warned against
giving the jury definitions of reasonable doubt, because definitions tend to
impermissibly lessen the burden of proof. . . . The only exception to our
categorical disdain for definition is when the jury specifically requests
it."), (interna citations omitted); United Statesv. Hall, 854 F.2d 1036,
1039 (7th Cir. 1988) (upholding the district court's refusal to provide a
definition, despite jury's request, because "at best, definitions of reason-
able doubt are unhelpful to ajury . . . . An attempt to define reasonable
doubt presents arisk without any real benefit.).
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When the court asked Timbana if he understood that he had
the right not to make any statement that might help the Gov-
ernment prove the charges against him, Timbana responded:
"Not really." The court then advised him that"our Constitu-
tion requires that the Government cannot prove you guilty by
forcing you to testify, they have to go out and find other evi-
dence." Timbanainformed the court that he understood the
court's explanation. The record shows that, whenever Tim-
bana raised a question concerning the effect of aguilty plea
and the waiver of his congtitutional rights, the district court
explained the concept, or what was happening in terms Tim-
bana could understand. After each clarification, Timbanaindi-
cated he understood.

Timbana also maintains that he was not advised that

proof of anintent to kill the victim is an element of the crime
of murder. This contention is frivolous. The record shows that
the court and the prosecutor informed Timbana that to be
guilty of second-degree murder, the Government was required
to prove that the victim was killed deliberately and intention-
ally or with areckless disregard for human life. Timbana



replied that he understood. The prosecutor also recited the ele-
ments of second-degree murder, including the mens rea
requirement, in summarizing the evidence the Government
was prepared to present in the event of atrial. Timbana has
failed to demonstrate that his guilty pleawas not voluntary or
knowing. We again stress that our conclusion that the plea
was knowing and voluntary is based on the record of the plea
proceedings. Timbana assured the court he understood his
rights and was freely and voluntarily giving them up in order
to enter apleato the lesser offense of second-degree murder.
Whether Timbana's testimony that he understood his rights
and freely and voluntarily agreed to waive them by pleading
guilty was false is not demonstrated in the record before us.

VI

Mr. Silvey makes two additional arguments that were
not raised in the district court or in Mr. Whittier's brief, or in
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Timbana's supplemental pro se brief. He first argues that the
district court did not comply with Rule 11(c) and (f) of the
Federal Rules of Criminal Procedure. We review the ade-
guacy of aRule 11 plea hearing de novo. See United States
v. Aguilar-Muniz, 156 F.3d 974, 976 (9th Cir. 1998). The 30-
page transcript of the plea proceedings shows that the court
patiently and scrupuloudly fulfilled its duty under Rule 11(c)
and (f).

Rule 11(c) provides that, before accepting a plea of guilty,

[T]he court must address the defendant personally in
open court and inform the defendant of, and deter-
mine that the defendant understands, the following:

(1) the nature of the charge to which the pleais
offered, the mandatory minimum penalty provided
by law, if any, and the maximum possible penalty
provided by law, including the effect of any specia
parole or supervised release term, the fact that the
court isrequired to consider any applicable sentenc-
ing guidelines but may depart from those guidelines
under some circumstances, and, when applicable,
that the court may aso order the defendant to make
restitution to any victim of the offense; and



(2) if the defendant is not represented by an attor-
ney, that the defendant has the right to be repre-
sented by an attorney at every stage of the
proceeding and, if necessary, one will be appointed
to represent the defendant; and

(3) that the defendant has the right to plead not
guilty or to persist in that pleaif it has already been
made, the right to be tried by ajury and at that trial
the right to the assistance of counsdl, the right to
confront and cross-examine adverse witnesses, and
the right against compelled self-incrimination; and
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(4) that if apleaof guilty or nolo contendereis
accepted by the court there will not be afurther trial
of any kind, so that by pleading guilty or nolo con-
tendere the defendant waives the right to atrial; and

(5) if the court intends to question the defendant
under oath, on the record, and in the presence of
counsel about the offense to which the defendant has
pleaded, that the defendant's answers may later be
used against the defendant in a prosecution for per-
jury or false statement; and

(6) the terms of any provision in a plea agreement
waiving the right to appeal or to collaterally attack
the sentence.

The record shows that the court addressed Timbana
personally and advised him of each of the matters set forth in
Rule 11(c), including hisright to be tried by ajury, the right
to the assistance of counsel, the right to confront and cross-
examine adverse witnesses, and the right against self-
incrimination. As discussed above, during the court's recita-
tion of hisrights, Timbana asked for an explanation of certain
legal concepts such as the reasonable doubt standard and the
right against self-incrimination. After the court explained
these terms, Timbana indicated that he understood each of the
rights set forth in Rule 11(c).

Rule 11(f) provides as follows:. "Notwithstanding the
acceptance of a plea of guilty, the court should not enter a
judgment upon such a plea without making such factual
inquiry as shall satisfy it that there is afactual basis for the



plea" Mr. Silvey contends that " Timbana's smple agreement
with the prosecutor's recitation does not establish an adequate
factual basis’ for Timbana's guilty plea. Mr. Silvey suggests
that "[a] better procedure would require the court to not just
have Mr. Timbana agree or disagree with the prosecutor's rec-
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itation, but to also have Mr. Timbana explain in his own
words what he had done.”

Mr. Silvey has not cited any authority to support the propo-
sition that adistrict court is required to base its determination
that afactual basis for a plea exists on the defendant's recita-
tion of the relevant facts. Moreover, the court required the
prosecutor to discuss the elements of second-degree murder
and to recite what the evidence would show if presented to a
trier of fact.

After the prosecutor summarized the facts, the court stated:
"Mr. Timbana, do you agree with what Ms. Rodriguez has
said about what you did." Timbanareplied: "Yes." The court
then asked whether the evidence stated by the prosecutor
"would be a proper factual and legal basis for afinding of
guilty on these charges." Timbana again responded: "Yes."

The prosecutor's recitation of the evidence the Gov-

ernment was prepared to present to atrier of fact clearly dem-
onstrated that Timbana acted with malice aforethought in
killing Eldridge to avenge hisintrusion into Timbanas rela-
tionship with his common-law wife. Timbana's admission
that he agreed with the prosecutor's description of Timbana's
conduct clearly demonstrated that there was afactual basis for
the guilty plea

Mr. Silvey assertsthat "it is unclear what [ Timbana] was
agreeing with" when he was asked whether he agreed "with
what Ms. Rodriguez said about what you did." Mr. Silvey
speculates that, because of Timbanas mental and physical
impairments, he may have been merely agreeing with only the
last thing the prosecutor said, which was that Timbana was an
Indian. This argument ignores the fact that Timbana was
responding to a question concerning what he did, and, further,
that Timbanaimmediately thereafter agreed that there was a
proper factual and legal basisfor ajury to find him guilty of
second-degree murder.
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Mr. Silvey contends that the court should have inquired fur-
ther into the factual bases for the pleain light of its awareness
of the contents of the Dr. Berberoglu's and Dr. Corgiat's
reports. Dr. Berberoglu's report shows that Timbana's speech
was "organized, logical, and rational." He also "demonstrated
adequate concentration and attention during interviews." Tim-
bana was aso "able to paraphrase the meaning of unfamiliar
concepts after they were explained to him." The report also
provides that "his thought processes were very logical and
rational, and he demonstrated adequate communication skills
and reasoning ability."

Dr. Corgiat cautioned that, while Timbana was competent

to stand trial, because of hisimpairments "[€e]xtra effort needs
to be taken to provide information in as clear, concise, and
slow amanner as possible.”

The record of the competency proceeding reflects that the
court was mindful from reading the experts reports'that

there are some concerns about [ Timbanas] ability to commu-
nicate and understand the trial proceedings.” Mr. Whittier
informed the court during the competency hearing that "alot
of extratimeis going to need to be spent . . . at trial to explain
what's going on and to be able to adequately address his ques-
tions." In granting Mr. Whittier's request for the appointment
of asecond attorney to assist him in dealing with Timbana's
"rigidity in thinking," the court recognized that its finding that
Timbana was competent "does not detract from the fact that
there's going to be some significant challengesin insuring

that Mr. Timbanaisin fact effectively represented in this pro-
ceeding and effectively participatesin this proceeding.” The
court also requested that Mr. Whittier "work with Dr. Corgiat
and get his recommendation as to ways we might structure the
tria" to assist counsal in communicating with Timbana.

At the commencement of the plea proceedings, the court
instructed Timbanathat, if he did not understand a question,
the court would try to explain it in more detail. The court cau-
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tioned Timbanathat "you must let me know that you need an
opportunity to confer with counsel or to have me explain my
guestions more thoroughly.” The court's comments at the
competency and plea proceedings demonstrate that the court
understood that information should be provided to Timbanain



aclear, concise, and Slow manner.

To reverse the jJudgment of conviction on this record, we
would have to presume that Timbana did not understand the
court's questions when he testified under oath that he did. We
would also have to speculate or presume that he did not
understand the prosecutor's recitation of the evidence show-
ing that he committed a second-degree murder, notwithstand-
ing his statement that he agreed with what the prosecutor had
stated. The psychological evaluationsin the record, and his
conduct in the district court, do not support the conclusion
that Timbana's impairments would lead him to say he under-
stood something when he did not, that he would hesitate to
ask questions, or to express confusion, if he did not under-
stand. The record shows that he asked several questions and
requested an explanation of concepts he did not understand.

Mr. Silvey requests that we vacate the judgment and

remand with instructions to permit Timbana to enter a plea of
not guilty because the court failed to ask Timbanato state in
his own words what he did. He cites several out-of-circuit
cases to support his contention that "[t]he requirement that an
otherwise adequate Rule 11 colloquy be broadened under cer-
tain circumstances is not unprecedented or unsuggested.”

Each caseisreadily distinguishable.

In Monroe v. United States, 463 F.2d 1032 (5th Cir.

1972), the Fifth Circuit held that the district court erred in
denying the motion to vacate a plea of guilty pursuant to 28
U.S.C. § 2255 for failure to comply with Rule 11 of the Fed-
eral Rules of Criminal Procedure. Id. at 1033. The ingtant
matter is before this court on direct appeal. The record in this
direct appeal demonstrates that the court complied with Rule
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11(f) and that Timbana's guilty plea was knowing and volun-
tary based on his responses to the court's questions. We can-
not conclude from the record before us that Timbana did not
in fact understand the court's questions concerning his rights
or regarding the factual basis for the plea.

In United States v. Cole, 813 F.2d 43 (3rd Cir. 1987),

the Third Circuit reversed the district court's denial of the
appellant's motion to vacate his guilty pleafor the failure of
the district court to comply with Rule 11. Id. at 47-48. In
Cole, the appellant had informed the court during the plea




proceedings that he had used drugs the previous evening. The
district court in Cole failed to inquire into the impact of the
recent drug usage on the defendant's competency to enter a
guilty plea. 1d. at 44. Here, the record shows that the court
conducted a competency hearing in advance of the change of
plea hearing and again revisited the competency issue before
allowing Timbanato enter a guilty plea.

In United States v. Parra-I1banez, 936 F.2d 588 (1st Cir.
1991), the defendant informed the district court at the outset
of the plea proceedings that he had consumed three different
drugsin the preceding 24 hours. 1d. at 590. The First Circuit
held that the district court erred in failing to conduct an
inquiry asto the effects of the appellant's medication. 1d. at
598. The court remanded for a hearing to determine whether
the Rule 11 error was harmless. Id.

Our dissenting colleague agrees with our conclusion that

the competency determination of the court "was adequately
supported.” Dissenting Op. at 9028. The record shows that the
district court carefully complied with its duty to determine
whether Timbana was competent to enter a guilty plea. Never-
theless, the dissent asserts that "[t]he First, Second, Third,
Fourth, Fifth, Eleventh and District of Columbia Circuits have
spoken on analogous facts and held that where the particular
circumstances made the defendant's plea suspect, an other-
wise adequate Rule 11 colloquy had to be broadened, requir-
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ing reversal. Thus, the mgjority opinion puts [the Ninth
Circuit] at odds with those seven circuits. No other circuit has
taken the mgjority's view." Dissenting Op. at 9039-40.

The principle announced by our sister circuitsin the cases
cited in the dissent is that, where a district court is made
aware during a Rule 11 proceeding that a defendant's compe-
tency to enter a pleamay be impaired, it must conduct an
inquiry before accepting a guilty plea. A fair reading of the
cases cited in the dissent will demonstrate that none is based
on "analogous facts' and that our decision today does not put
the Ninth Circuit "at odds" with seven other circuits.

In United States v. Masthers, 539 F.2d 721 (D.C. Cir.
1976), the District of Columbia Circuit held that the district
court erred in denying the appellant's motions to vacate his
plea of guilty pursuant to 28 U.S.C. § 2255 and to withdraw




the plea based on Rule 32(d) without conducting a hearing. 1d.
at 722. The court in Masthers held inter aia that the district
court erred in denying the appellant's motions on the ground
that he failed to raise the competency issue prior to sentenc-
ing. Id. at 727. The District of Columbia Circuit noted that,
in accepting the guilty plea, the district court had ignored
"early signs suggesting retardation.” 1d. In the instant matter,
the district court was not asked to set aside the plea under

8 2255 or Rule 32(d). Moreover, the district court here
squarely confronted the issue of Timbana's competency prior
to accepting his plea. That is not what happened in Masthers.

Asnoted above, in Monroe, the district court denied

the petitioner's 8§ 2255 motion to vacate the sentence imposed
after he entered a guilty plea. 463 F.2d at 1033. The Fifth Cir-
cuit reversed the judgment, holding that the guilty pleadid not
meet constitutional standards of voluntariness because the dis-
trict court failed to comply with the requirement of Rule 11
that the court personally address a defendant to determine
whether he understands the nature of the charge and the con-
sequences of aguilty plea. Id. at 1036. The court concluded
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that the plea proceeding was inadequate to insure the volun-
tariness of the plea because the district court relied on the
statements of the prosecutor and defense counsdl in determin-
ing whether there was afactua basis for the plea, and failed
to inquire into the defendant's understanding of the nature of
the charges against him. 1d. at 1035. The record reflected the
following colloquy:

MR. CARROUTH [Assistant United States Attor-
ney]: David Monroe, you are charged in this Court
with violation of Title 18 United States Code, Sec-
tion 1111, with reference to the offense of Second
[sic] Degree Murder. Do you understand the nature
of the charge against you?

DEFENDANT MONROE: Yessdir. | do.

THE COURT: Mr. Wadsworth [attorney for defen-
dant], for the record, and whether it is the truth of the
matter, have you had adequate opportunity to confer
with your client about this matter here?



MR. WADSWORTH: Yes, | have, Your Honor. |
have been over this Waiver and Consent form with
him, word for word, and | am sure that he under-
standsit, Y our Honor.

THE COURT: You are satisfied in your own mind
that he has thorough comprehension of what heis
doing and what he is getting into.

MR. WADSWORTH: He understands as well as he
can.

THE COURT: Y ou mean by that that he understands
the nature of his charge?
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MR. WADSWORTH: Yessir.

THE COURT: And he understands that he is now
pleading guilty to it?

MR. WADSWORTH: Yessir.

THE COURT: And the punishment that he could
receive?

MR. WADSWORTH: Yessir.

Id. at 1033-34 n.1.2 No comparable error occurred in this case.
The district court here directly and personally addressed Tim-
bana and explicitly inquired as to whether he understood the
nature of the charges and the consequences of a guilty plea

The question whether Timbana can demonstrate in a proceed-
ing pursuant to § 2255 that he did not understand the court's
guestions that he answered in the affirmative concerning the
nature of the charge against him and the facts necessary to
prove it isnot before usin this direct appeal.

The dissent's reliance on Gaddy v. Linahan, 780 F.2d 935
(11th Cir. 1986), is also misplaced. The state prisoner in
Gaddy filed a petition for awrit of habeas corpusin federal
court pursuant to 28 U.S.C. § 2254. |d. at 938. He argued that
his plea of guilty was involuntary. 1d. The record of the plea
proceedings before the Georgia state court revealed that the
petitioner answered "Y es, sir'" when the prosecutor asked him
whether he "had any drugs at all today?' 1d. at 939. The pros-




2 In reviewing this colloquy, the Fifth Circuit commented as follows:

In summary, it appears that the thrust of inquiry at the proceeding
was amost solely in the direction of whether the statements made
by the prosecutor and the defense counsel were sufficiently com-
plete and consistent to meet the requirement of afactual basis for
apleaand not upon what the defendant understood concerning
the charge. Id.
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ecutor did not ask the petitioner what drugs he had taken that
day, "[n]or did the court pursue the point when it questioned
petitioner moments later.” 1d.

Beforefiling his § 2254 petition, the petitioner in Gaddy

had filed a petition for habeas corpus relief in state court. Id.
at 940. The state court granted an evidentiary hearing. Id. The
petitioner testified he had ingested cocaine the morning that
he entered his guilty plea because he was nervous and anxious
about his pending trial. Id. The state court denied the petition.
Id. at 941.

The petitioner in Gaddy presented the same claim in his
federal habeas corpus petition. Id. at 941-42. The district court
denied the § 2254 petition without conducting an evidentiary
hearing to determine whether the petitioner was under the
influence of cocaine at the time he entered his guilty plea, and
what impact it may have had on his competency to enter a
guilty plea. 1d. at 942. The Eleventh Circuit vacated the judg-
ment of the district court in Gaddy and remanded the matter
for an evidentiary hearing "on the question of what, if any,
information petitioner received and understood prior to plead-
ing guilty, concerning the elements of malice murder.” 1d. at
946. In contrast to the situation in Gaddy, the district court in
the matter sub judice did not ignore evidence that required an
inquiry into Timbana's capacity to enter aknowing and vol-
untary guilty plea

The district court's conduct of the plea proceeding in this
matter also complied with the First Circuit's decision in
Parra-1banez. In Parra-1banez, the First Circuit remanded for
an evidentiary hearing because the district court failed to con-
duct an inquiry regarding the ability of the defendant to enter
aknowing and intelligent plea after being informed that the
defendant had ingested three drugs within twenty-four hours




of the Rule 11 proceedings. 936 F.2d at 598. Asin Masthers
and Gaddy, the district court in Parra-Ibanez, in accepting the
plea, ignored statements that called the defendant's compe-
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tency into question. The ditrict court here, in contrast, con-
ducted extensive proceedings to determine Timbana's
competency before accepting his guilty plea

The dissent aso relies on United States v. Rossillo, 853

F.2d 1062 (2d Cir. 1988), United Statesv. Cole, 813 F.2d 43
(3d Cir. 1987), and United Statesv. Damon, 191 F.3d 561
(4th Cir. 1999), in arguing that we should vacate the plea and
remand. Asin Parra-1banez, the court of appeal in each of
these cases concluded that the district court erred when it
failed to conduct an inquiry into the defendant's competency
to enter aguilty pleaafter it was put on notice during the Rule
11 hearing that he may have recently ingested medication or
drugs. See Damon, 191 F.3d at 565; Rossillo, 853 F.2d at
1067; or Cole, 813 F.2d at 44-46.

As discussed above, the district court in this matter
conducted the type of inquiry demanded by each of the cases
cited by the dissent to determine whether Timbana was com-
petent to enter a guilty plea. In each of the seven cases, the
court of appeals concluded that the trial court erroneously
ignored evidence that cast doubt on the defendant's compe-
tency. Asrequired by the First, Second, Third, Fourth, Fifth,
Eleventh, and D.C. Circuits, aswell asthis circuit, the district
court in this matter did not ignore evidence casting doubt on
Timbana's competency to enter aguilty plea. The district
court conducted a searching inquiry into Timbana's compe-
tency to enter aguilty plea

IX

The record shows that the court held a competency hearing
regarding the effect of Timbana's mental and physical impair-
ments on his competency to enter a guilty plea. No evidence
was offered at the competency hearing to rebut the expert's
opinions that Timbana was competent to stand trial. The court
again revisited Timbana's competency at the change of plea
hearing and was told by Mr. Whittier that nothing had
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changed since the competency hearing. The district court did



not err in finding that Timbana was competent to enter a
guilty plea. Mr. Silvey has failed to demonstrate from the
record now before us, that we should remand this matter for
areconsideration of Timbanas competency to enter aguilty
plea.

X

Mr. Silvey urgesthis court to remand for resentencing if we
reject his contention that the guilty plea must be vacated. He
notes that, while this appeal was pending, United States Sen-
tencing Guideline § 5K2.13 was amended on November 1,
1998. Asamended, 8 5K2.13 provides that "[a] sentence
below the applicable guideline range may be warranted if the
defendant committed the offense while suffering from asig-
nificantly reduced mental capacity.”

The amendment to 8 5K 2.13 does not state that it is retroac-
tive. It substantially atered the guideline rather than merely
clarifying it. Therefore, the amendment is not retroactive. See
United Statesv. Innie, 77 F.3d 1207, 1209 (9th Cir. 1996).
The amendment would apply only if we were to vacate Tim-
bana's guilty plea. See United Statesv. Canon , 66 F.3d 1073,
1076 n.1 (9th Cir. 1995) (stating that a district court must
apply the version of the Sentencing Guidelines in effect on the
date of resentencing). We have concluded that the record
before us provides no basis for vacating Timbana's guilty
plea. Therefore, we decline to remand for resentencing.

Conclusion

We conclude that the record before us shows that Timbana
was competent to enter a guilty pleaand that he did so know-
ingly and voluntarily following a plea proceeding that was
consistent with Rule 11. Many of the argumentsraised in the
appellant’s briefs are based on assumptions of alack of com-
petency or culpability that find no support in the present

9023
record. Questions regarding the effectiveness of counsel's
representation, and whether Timbana understood the nature of
the plea proceedings, or hisright to atrial based on aclaim
of salf defense, must await consideration another day, should
Timbana file amotion to vacate his guilty plea pursuant to
§ 2255.



AFFIRMED.
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KLEINFELD, Circuit Judge, concurring in part and dissent-
ing in part:

| concur in al parts of the disposition except for Parts VI
and VIII. Asto those parts, | respectfully dissent.

The most fundamental distinction in crimina law is
between those who committed the crime charged and those
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who did not. Most defendants plead guilty before trial to the
crime charged or some lesser offense. That makes the change
of plea proceeding the occasion when we do most of the sort-
ing between the guilty and those who are innocent or not
proved guilty. The point of the change of plea colloguy is not
merely to close the case. We are not a machine for closing
cases, like a bottle capper in abrewery. The point, like the
point of most procedura safeguards, isto assure that only the
guilty are convicted of crimes. The procedure hasto be areli-
able means of assuring accuracy, or elseit isworse than use-
less. Where the proceeding was conducted in a manner that
does not offer reasonable assurance in a particular case that
the defendant is guilty, then we must vacate the conviction.
Most Rule 11 cases are about whether the defendant was suf-
ficiently advised of some procedural right he was giving up
or sufficiently understood some detail of sentencing. This one
is about the even more fundamental question of whether he
committed the crime.

How could the district judge know whether Timbanadid it?
Ordinarily it is enough that the defendant said he did it. But

in this case we have a problem. Timbana signed the written
plea agreement with an "X" instead of a signature. That sug-
gests to any reasonable person that he is not much of areader.
Nor does Timbana look as though he could do the crime. Tim-
banais paralyzed on one side of his body, brain damaged, and
spends most of histimein awheelchair. Yet heis supposed
to have repeatedly stabbed the victim to death with aknife,



flipping the victim over and wrestling with him on the floor,
while smultaneoudly fending off his wife, who wastrying to
get Timbana off the victim. Timbana was never asked how he
accomplished this athletic miracle. In the change of plea pro-
ceeding, the judge asked the prosecutor what Timbana did,
and the prosecutor answered with alengthy description, sup-
plying al the elements of the crime and the prosecution's the-
ory of what happened. Then the judge asked Timbana if he
agreed with what the prosecutor had said, and Timbana said
"yes." The physical implausibility was left unexplained. The
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judge never asked Timbanawhat he did or how, in light of his
physical limitations, he did it. Though in most cases there
would be no reason to doubt the reliability of a'yes' answer
to the question of whether the defendant agreed with what the
prosecutor said he did, in this one there was so much reason
to doubt it that the change of plea should not stand.

What distinguishes this caseis that the judge knew, from
Timbana's competency examination, that he was brain-
damaged and of very low intelligence. The likelihood that
Timbana actually understood what the prosecutor said was not
especialy high. The judge also knew that Timbana's physical
limitations made it unlikely that he could have committed the
crime as it had been described by the prosecutor, and that
Timbana had told the examining psychologist that he had

been "set up" for the murder. Also, by sentencing, the judge
had before her two inconsistent accounts, one from the prose-
cutor and the other from the probation officer, of the circum-
stances under which Timbana was supposed to have killed the
victim. Despite all of this, the judge never asked Timbanato
say in his own words what he did or how he did it. Though

in most cases that would not be necessary, in thisone it was.
Where a person’'s understanding of his pleais questionable
and there are substantial reasons to doubt that the person com-
mitted the crime, a district judge ought to inquire sufficiently
to assure that he did, before convicting him. Without such an
inquiry, the pleaviolates Federal Rule of Criminal Procedure
11. It did here, and we should reverse.

Federal Rule of Criminal Procedure 11(f) says that"the

court should not enter ajudgment upon such plea without
making such inquiry as shall satisfy it that there is a factual
basis for the plea." The district court can perform this duty of
inquiry in various ways. A good way to get areliable pleais



to ask the defendant, under oath pursuant to Rule 11(c)(5),
what he did. The Supreme Court has endorsed this technique:
"the sentencing judge must develop, on the record, the factua
basis for the plea, as, for example, by having the accused
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describe the conduct that gave rise to the charge ."1 This
makes it easy to dispose of the frequent subsequent claims by
defendants that they did not commit their crimes, but their
lawyers made them plead guilty.

Another kind of colloquy isto ask the prosecutor what the
defendant did, and then ask the defendant whether what the
prosecutor saysistrue. That obvioudly isless searching,
though as the Advisory Committee Note relating to the 1966
amendment indicates, it is often sufficient. Thisform of
inquiry was used in this case. All Timbana had to say and did
say was "yes." He never had to state, under oath, what he did.

While the short form colloquy used would suffice in many

or most cases, in thisone, it was in my judgment an abuse of
discretion. The judge had reason to know two things that
required a more searching inquiry. One was that Timbana was
brain damaged and of very low intelligence, so asimple "yes"
could be unreliable on account of Timbana not understanding
what he was saying "yes' to. The second was that the circum-
stances made it implausible that Timbana had committed the
crime. These two factors give rise to area concern about
whether an innocent man was pleading guilty to a murder that
he did not commit. The district court should have conducted
amore searching inquiry to find out.

The judge had previoudy ordered that a competency exam-
ination be performed on Timbana. The court learned from the
report that although Timbana was competent to stand trial, he
was brain damaged and of very low intelligence. | agree with
the magjority that the competency finding was adequately sup-
ported. My dissent does not go to the competency issue. The
information the judge gained from the competency examina
tion, however, should have given rise to a concern by the dis-
trict court whether asimple "yes' was adequate for this man,
in this case, to establish the truth of what he was saying "yes'

1 Santobellov. New York, 404 U.S. 257, 261 (1971) (emphasis added).
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to. The prosecutor explained what the el ements of the crime

were and what his theory of the facts was, and then Timbana

was asked whether he agreed with what the prosecutor had said.2
When Timbana said "yes," did he understand what he was

2 Hereisthe part of the colloquy establishing the factual basis for the
plea. Ms. Rodriguez is the Assistant United States Attorney.

THE COURT: Ms. Rodriguez, would you set forth the ele-
ments of the offense and what the evidence would show.

MS. RODRIGUEZ: Y our Honor, the elements of second-

degree murder are that the Defendant killed a human being with
malice aforethought; meaning either deliberately and intention-
ally or recklessly with extreme disregard for human life and that
those actions occurred on the reservation, with the Defendant
being an Indian. Our evidence would show that John Timbana
lived on the Fort Hall Indian Reservation in February of thisyear.
On February the 11th of 1996, he, Verdick Eldredge and Alvina
Phel ps spent the afternoon at his home drinking beer. Timbana
and Phelps, excuse me. It was Alvina Phelps. Timbana and

Phel ps had been common-law married, but she was then, as she
described it, with Eldredge and had a baby with him.

Eventually that afternoon Eldredge passed out on the floor

lying on his stomach. Alvina Phelps went into the bathroom and
when she returned, she saw the Defendant on top of Eldredge,
stabbing him in the back. Eldredge rolled over, kicking the
Defendant and the Defendant then stabbed Eldredge seven more
times in the chest, killing him. Phelps wrestled the knife away
from Mr. Timbana, threw it into the other room and called for
help. The Defendant was then arrested.

The next morning the Defendant waived his Miranda rights

and gave a statement to the Fort Hall Police. He told them that

he stabbed Eldredge in the back while Eldredge was asleep on the
floor and then stabbed him in the chest with the kitchen knife
because he was angry at Eldredge for, quote, "intruding in his
marriage life."

Defendant John Timbanais an Indian.
BY THE COURT:

Q Mr. Timbana, do you agree with what Ms. Rodriguez has
said about what you did?



A Yes
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saying "yes' to? Did he recollect accurately what he had
done? Did he recollect accurately what the prosecutor had just
said he did, all 29 lines of it? Did he intend to say that he had
done what the prosecutor described? Considering his brain
damage and low intelligence, known to the judge, asimple
"yes' was alittle too smple to give ajudge confidence that
he did.

One of the psychologists who gave the court the compe-

tency report prior to the change of plea, Mark D. Corgiat,
Ph.D., wrotein hisreport to the court that Timbanawas "a
very poor historian." He had "a marked indentation in the left
skull," "speech problems were notable,” and"concentration is
impaired.” His "auditory attention skills" (those that he would
need to listen to what the prosecutor said he did)"were al'so
markedly impaired." He tested in the 3rd percentile on tasks
measuring brief auditory attention (three standard deviations
below normal), tested in the 3rd percentile on tasks measuring
immediate recall of auditorially presented paragraph informa-
tion, and tested in the "very serioudly impaired " range for
tasks measuring complex attention skills. His intelligence was
in the "borderline retarded range." When Dr. Corgiat exam-
ined him, Timbana "incorrectly identified the month, day of
month, and day of week," misidentified where he was, and
misidentified the president (in 1996 when he was examined)
as Ford and the preceding president as Eisenhower. Dr. Cor-
giat advised the court that although Timbana was competent
to stand trial, "other overlying neurocognitive and neurobe-
haviora difficultieswill clearly reduce the quality of his abil-
ity to participate.”

Linda Berberoglu, Ph.D., at the Federal Medical Center at
Rochester Minnesota, advised the court that "athough Tim-
bana currently suffers from a mental disease or defect,” he
was competent to stand trial. Dr. Berberoglu described Tim-
bana as dightly more competent than Dr. Corgiat had, but she
too said he had "borderline intellectual functioning and mod-
erate cognitive impairments,” and she diagnosed”dementia
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due to head trauma." She reported that Timbana had said that
what he was charged with was "a set-up." She said that
"[b]ecause of Mr. Timbana's cognitive deficits, it will be crit-



ical for his attorney to devote sufficient time to carefully
explain legal options and clarify hislevel of understanding
during the proceedings.”

The judge knew all this. These were reports the district
court had obtained to make the competency determination.

Nor wasthis all. Besides being brain damaged and of very
low intelligence, Timbana was partially paralyzed and gener-
aly stayed in awheelchair. Dr. Corgiat described significant
paralysis of one side of the body:

Gross motor movements are markedly impaired. He
has significant |eft-sided paralysis. There is also evi-
dence of right hemiparesis. Apparently, heisableto
walk with a cane but most frequently uses a wheel-
chair. He seems to have moderately impaired gross
motor control on hisright side. He had difficulty
controlling his hand for finer movements such as
putting the blocks together on the WAIS-R testing.
He has a brace on hisleft forearm. Fine motor move-
ments are similarly impaired severely on the left and
moderately on the right. He is barely able to write
his name. He has very poor control for fine motor
skills although he does have only mild impairment of
his grip strength on the right.

This physical impairment might not matter much if Tim-

bana were accused of shooting the victim. A disabled individ-
ual in awheelchair can easily commit murder with agun. But
Timbana was accused of stabbing to death an able-bodied
man. As the prosecutor described his theory of the crime at
the change of plea proceeding, the victim was passed out on
the floor on his stomach. Alvina Phelps, who was Timbana's
common-law wife but was having a sexual relationship with
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Eldredge, came out of the bathroom and saw Timbana'on top
of Eldridge, stabbing him in the back." Eldredge rolled over
and kicked Timbana. Then Timbana stabbed Eldridge seven
more times in the chest.

Even with Timbana admitting to al this, the inescapable
guestion for anyone contemplating this partialy paralyzed
defendant in awheelchair would be "how did you manage to
do that?' No question like that was asked when Timbana



changed his plea. It should have been.

The change of plea proceeding was not the last chanceto
inquire, nor was this the last information the district court had.
Rule 11(f) says that the court "should not enter a judgment”
on aguilty plea"without making such inquiry as shall satisfy
it that there is afactual basisfor the plea." That means that
the district court's duty to inquire into the factual basis does
not end when the pleais taken. It continues until judgment is
entered. It israrely necessary to inquire further into the fac-
tual basis at the time of sentencing, but occasionally the addi-
tional details then put before the court give rise to a serious
guestion of whether the defendant committed the crime to
which he pleaded guilty. That happened in this case.

The presentence report said that Alvina Phelps, Timbana's
common law wife, reported that Timbana was angry because
"she was having arelationship” with the victim. The victim
had passed out. Phelps came out of the bathroom and saw
Timbana stabbing the victim. She struggled with him for the
knife, but he overcame her and again stabbed the victim. But
Timbanatold the police that Phelps and the victim had
attacked him, had beaten him, "and were attempting to strike
him on the meta plate which isin his head." He confessed to
stabbing the victim several times while the victim was uncon-
scious, but explained that "it was self-defense. " The presen-
tence report says that Timbana had knife wounds on his hands
and a stab wound on his right leg, which he said he got while
grabbing the knife as Phelps wielded it. The probation officer
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noted that Timbana "has difficulty in communicating and
expressing himself."

This account in the presentence report differs from the one
the prosecutor gave at the change of plea proceeding and
raises serious questions about the factual basis for the plea,
despite Timbana's confession. How did Timbana get knife
wounds on his hands, typically defense wounds, unless some-
one else was wielding the knife against him? If, as the new
account says, the victim was passed out, how could the par-
tially paralyzed Timbanaroll him over, as he would have to
in order to stab him in the chest? If, as the change of plea
account says, the victim and Phelps were both fighting Tim-
bana, how could he defeat them? Phelps said that Timbana
had needed help getting back into his wheelchair when he fell



out, because he was drunk. All this raises serious additional
guestions about Timbana's ability to fight off two people and
kill one of them. The defendant had no adult criminal convic-
tions and no juvenile adjudications, so there was nothing in
his history to suggest a capability and inclination toward vio-
lent crime or any other sort of crime.

The physical condition of the defendant, apparent to the
judge, made the crime implausible (though perhaps not
impossible). Detailed questions such as | have raised are eas-
ier to formulate on appeal, with the advantage of the briefs
that we have, than in the district court. But the more generd
question, "how did you do that?' would inescapably occur to
anyone, without extended deliberation, based on the defen-
dant's physical condition and the nature of the crime. Follow-
ing the procedure the Supreme Court suggested in Santobello,
the district judge could have asked it.

Timbana's pro se brief on appeal saysthat he told his law-

yer he did not commit the murder. Timbana aso filed an affi-
davit with his brief saying that AlvinaPhelpskilled the victim
and then tried to stab him. That would explain the wounds on
his hand and leg that the police observed. Timbana says, "l
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wastold that | should take responsibility for this crime as my
children were raised and that Alvina had small children [who]
needed to be with their mother." That would explain the "set
up" remark that Dr. Berberoglu had reported to the court. The
affidavit is signed with a fingerprint rather than a signature
and appears to be prepared, like his other pro se papers, by
some highly capable individual in prison with him. It was not
part of the record before the district court and cannot be con-
sidered as abasis for holding that the district judge abused her
discretion. | mention it for two reasons. Had the judge placed
Timbana under oath and asked him what he did, Timbana
might have told this story, leading to further inquiry, or he
might have admitted committing the murder and described
how he managed to do it despite hisinfirmities, eliminating
doubts about his guilt and his understanding of hisplea. The
affidavit and pro se brief tell astory of Timbana'taking the
fall" for Phelps, hiscommon law wife, by afalse plea of
guilty. Prevention of afalse pleawhereby an innocent person
"takesthefall" for aguilty oneisone of the reasons why Rule
11(f) requires independent inquiry by the judge to assure that
thereis afactual basisfor the plea.



The panel maority says that Timbana's plea agreement and
answers during the hearing showed that the plea was volun-
tary and knowing, and that Timbana's agreement with the
prosecutor's recitation of facts was enough to establish afac-
tual basis. | cannot agree.

Thefirst problem is that the recitations of the written plea
agreement are not areliable indicator of what Timbana
intended to say because heisilliterate and could not have read
and understood it. Timbana signed the plea agreement with an
"X," not asignature. Dr. Corgiat described Timbana's reading
ability as "markedly impaired.” Timbanatested right at "the
baseline level for literacy in the United States " for reading
comprehension, and his spelling and word recognition skills
fell significantly below that level. This hardly instills confi-
dence that Timbana understood what he was signing.
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The second problem is that a careful reading of the hearing
transcript casts serious doubt as to whether Timbana truly
knew what was going on. Almost all of Timbanas answers
wereasimple"Yes," even to questions asking him if he
understood difficult legal concepts such as malice aforethought.3

3 Here are some examples:
BY THE COURT:
Q Do you understand that to kill with malice aforethought
means to kill deliberately and intentionally or to kill reck-
lesdy with disregard for human life; do you understand that?
A Yes

Q And do you understand that | would instruct the jury that if
you chose not to testify, that they are not to draw any conclu-
sions from that fact concerning your guilt?

AYes

Q If, however, your case presents unusual features, the law per-
mits the judge to depart from the guidelines and impose a
sentence either above or below the recommended range, but
that would be only if your case has unusua or unique fea-

tures, do you understand that?

A Yes

Q Now, our local rules herein the District of Idaho require that
you file your objectionsin writing to the presentence report
prior to the hearing. Mr. Whittier is aware of this and he will



make sure that those objections are filed. If Counsel failsto
communicate with the probation officer any objections which
he may have on your behdf asto any materia information,
sentencing classifications, Sentencing Guideline ranges and
policy statements contained in or omitted from the report, the
Court may accept the report as accurate because of your fail-
ure to file any objections.

So, Mr. Whittier, | guess, is put on notice that he must file
those objections and he will visit with you, go over the report
with you in detail, determine what objections you may have
and then notify Mr. Bradley of those objections; do you
understand that?

A Yes
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If aperson says "yes' when the true answer is amost cer-
tainly "no," that throws doubt on his other"yes' answers.
When the judge asked Timbana why he was there, he twice
answered that he was waiting for the judge's decision, and
only on being pressed said that he was "going to decide to
take second-degree murder, change it."

On two occasions, Timbanasaid "Yes' he understood
thingsthat it later became clear he did not understand. During
the discussion of reasonable doubt, the judge asked Timbana
if he understood the Government's burden of proof. Timbana
answered "Yes." The judge then asked the same questionin
adightly different form, and Timbana did not respond. It was
only after the judge specifically asked Timbanaif he wanted
her to explain it that Timbana asked for further explanation,
and only after seven attemptsto explain it, that Timbana said
that he "roughly" (and incorrectly) understood the Govern-
ment's burden to be that of "perfect evidence."4 During the
(Text continued on page 9038)

4 Hereis the discussion of reasonable doubit:

Q Do you understand that at the trial you would be presumed
to be innocent and the Government would be required to
prove you guilty by competent evidence and beyond area
sonable doubt before you could be found guilty?

A Yes

Q Do you understand that you would never have the burden to
prove yourself innocent, the burden is always with the Gov-



ernment to prove you guilty beyond a reasonable doubt; do
you understand that?

A (No audible response.)

Q All right. Let metry to explain it alittle better. Do you
understand that a defendant in a criminal case does not have
to prove that he or she isinnocent; the burden is always on
the Government to prove you guilty beyond a reasonable
doubt; do you understand that? Do you want me to explain
ittoyouor --

A Yeeh.
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MR. WHITTIER: Y our Honor, | think the language he's
having trouble with is the "reasonable doubt” language.

THE COURT: Okay.
BY THE COURT:

Q We put areal high burden on the Government in acriminal
case, Mr. Timbana, they don't just have to prove that it prob-
ably happened, they have to prove that you committed the
crime with agreat deal of certainty, beyond areasonable
doubt, so that ajury hasto be very convinced that you would
commit the crime. That's the burden that the Government
would have in a criminal case; do you understand that?

A Not really.

Q Okay. Wdll, it'sfor your protection and it's true in every
criminal casein the United States, that the Government, the
Prosecutor or the U.S. Attorney, hasto prove you guilty to
ahigh degree of evidence, with real certainty, that we are
absolutely sure or quite sure -- very sure, | should say, that
you committed the crime before you could be convicted; do
you understand that?

A Wéll, roughly, yeah.
Q Okay. | don't know how to explain it any different than the

way | have. Isthere a specific question you have about that
right?



A No.

Q Okay.

MR. WHITTIER: Your Honor, if | might. Again, how |
explained it to Mr. Timbana was that the U. S. Government,
in proving their case, would have to convince al 12 of the
jurors, every one of them, unanimoudly the fact that he com-
mitted the crime. That is how it was explained to him by me.

THE COURT: That's another very good point.
BY THE COURT:

Q Do you understand that, Mr. Timbana? That all 12 jurors
would have to agree that the Government has proved you

guilty?
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discussion of sentencing recommendations, the judge asked
whether Timbana understood that the judge was not bound by
the prosecution's recommendations. Timbana said he under-
stood. When the judge asked the same question again, Tim-
bana asked, "What do you mean?'5 The record also shows
that, at one point and presumably throughout the hearing, the
judge knew that her explanations might be inadequate and
were being supplemented by off-the-record communications
between Timbana and his attorney.6 The reports of Timbana's

A Not redlly. They have to have perfect evidence though for me
doing that.

Q Okay. Now, you're understanding the notion. | don't know
if "perfect evidence” isthe right word. But you understand
that they have to have very strong evidence before you could
be convicted; is that your understanding?

A (Witness nodding head.)
Mr. WHITTIER: Y ou have to answer out loud.

THE WITNESS: Y esh.
5 Hereisthe discussion of sentencing recommendations:

BY THE COURT:



Q Mr. Timbana, do you understand that | would not be bound
by any recommendation made by the Government in the plea
agreement? They may recommend what sentence.

THE COURT: | believe they may have recommended accep-
tance of responsibility; isthat correct?

MS. RODRIGUEZ: Yes, Your Honor.
BY THE COURT:
Q Do you understand that, Mr. Timbana?
A Yeeh.
Q And I'm not bound by that; do you understand that?

A What do you mean?
6 Here is the reference to the off-the-record communications. Mr. Whit-
tier is Timbana's attorney.
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mental limitations and the judge's experience with Timbana
during the hearing gave her more than enough reason to
believe that asimple "Yes' from him was unreliable.

Thethird problem is, even if Timbana understood what was
being said in the hearing and what he was pleading guilty to,
the judge still had an independent duty under Rule 11(f) to
satisfy herself of the factual basis for the plea. For example,
if aparaplegic tried to plead guilty to killing five professional
wrestlers with his bare hands, the judge could not accept the
plea simply because the paraplegic said that it happened. She
would be obligated to inquire into how the paraplegic had
managed so unlikely afeat. That Timbana may have under-
stood his rights does not satisfy the judge's duty under Rule
11(f). The judge has an independent duty, even where the
defendant fully understands his rights and wishes to plead
guilty, to satisfy herself that there is "afactual basis' for the
plea.

The First, Second, Third, Fourth, Fifth, Eleventh and Dis-

trict of Columbia Circuits have spoken on analogous facts and
held that where the particular circumstances made the defen-
dant's plea suspect, an otherwise adequate Rule 11 colloquy
had to be broadened, requiring reversal. Our case hereis even



more compelling than those, and so the mgjority opinion puts

BY THE COURT:

Q In addition, there is what we call a second sentenceif |
impose a sentence of incarceration, after you have completed
that sentence, you'll be put on supervised release for aterm
of up to five years; do you understand that?

A Yes
Q1 guess| overheard Mr. Whittier's comment . It is very much

like probation in State Court or parole in State Court; do you
understand that?

A Yes.
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us at odds with those seven circuits. No other circuit has taken
the majority's view.

The Digtrict of Columbia Circuit in United States v. Masthers7
held that the standard Rule 11 colloquy given by the District
Court was inadeguate for a defendant with significant mental
limitations, vacated the plea, and ordered a hearing on the
defendant's competency. The court explained that the district
court could not rely on the defendant's smple "Y es, Maam,"
and "No, Maam" answersto its questions to sustain the plea.8
"[A]lthough the district court addressed appellant before
accepting his plea, it is apparent that the standard Rule 11 col-
loguy may prove an inadequate measure of the vaidity of a
plea proffered by a defendant of questionable mental compe-
tence."9

In Monroe v. United States, 10 the Fifth Circuit also held that
a defendant's mental limitations made a Rule 11 collogquy
inadequate even though it would ordinarily have been suffi-
cient. Asin the case at bar, the defendant was of quite low
intelligence, and as in the case at bar, the form of the colloquy
was that the judge had the Assistant United States Attorney
recite the factual basis for the plea, and then obtained the
defendant’s confirmation that the prosecutor's recitation was
correct.

The Eleventh Circuit in Gaddy v. Linahanl1 held that the
plea of adefendant with notable mental limitations violated




due process where the only explanation of the crime charged
at the plea colloguy consisted of the prosecutor reading the
indictment to the defendant. "Though arote reading of the

7 United Statesv. Masthers, 539 F.2d 721 (D.C. Cir. 1976).
81d. at 723, 728.

91d. at 728.

10 Monroev. United States, 463 F.2d 1032 (5th Cir. 1972).
11 Gaddy v. Linahan, 780 F.2d 935 (11th Cir. 1986).
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indictment or charging document may be sufficient to put a
defendant on notice of the elements of the charge in some cir-
cumstances, it is inadequate when the defendant has minimal
intelligence, the charge is complex, and the sentence to be
imposed is substantial." 12 The court explained that the defen-
dant's affirmative responses that he understood did not show
that he actually grasped the difficult legal conceptsinvolved.
"[C]onclusory responses by a defendant and his counsel to a
court's inquiry into whether the defendant “understands' the
charge is not sufficient to establish that the defendant actually
has knowledge and understanding, particularly when he pos-
sesses minimal intelligence.” 13 The court concluded that

[t]he terms "murder” and "malice aforethought,” as
they appear in the indictment, are not readily under-
standable by alayman, particularly one of minimal
intelligence. They are complex lega terms, the dis-
cussion of which consumes pages of Georgia case
law. Considering the petitioner's lack of intelligence,
his expressed confusion, the complexity of the case,
and the extraordinary consequences of pleading
guilty to malice murder, a more thorough explana-
tion of the nature of the crime and its elements was
required to satisfy the tenets of due process.14

Other circuits have held that a district court must make fur-
ther inquiries about a defendant’s understanding in the anal o-
gous situation of when it has reason to suspect that a
defendant's thought processes are impaired by the influence
of drugsor alcohol. In United States v. Parra-Ibanez, 15 the
First Circuit held that where "the district court had reason to
suspect” that tranquilizing medications prescribed for defen-
dant by the physicians who examined him for his competency

12 |d. at 945.



131d.
14 1d. at 946.
15 United Statesv. Parra-lbanez , 936 F.2d 588, 595-96 (1st Cir. 1991).
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determination "might impinge" on his capacity, a standard
Rule 11 colloquy "did not probe deeply enough. " When the
district court has information before it suggesting impairment,
it "must broaden itsinquiry.” This obligation of further
inquiry "was not ameliorated" by the competency determina-
tion.16

The Second Circuit reached the same conclusion in United
Statesv. Rossillo.17 There, the court held that the district court
should have "inquired further into defendant's state of mind
once the court was a erted that defendant might be under the
influence of medication."18"We believe that if thereis any
indication, as there was in this case, that defendant is under

the influence of any medication, drug or intoxicant, it is
incumbent upon the district court to explore on the record
defendant's ability to understand the nature and consequences
of hisdecision to plead guilty."19

The Third Circuit likewise held that a district court must
"make further inquiry," despite a"lengthy " Rule 11 colloquy,
where a defendant's answer to one of the routine questionsis
that he had recently ingested drugs that would affect his think-
ing, and the district court did not broaden the inquiry in
response to the answer.20

The Fourth Circuit has joined these other circuits and held

that the district court erred by continuing with aroutine Rule
11 colloquy after a defendant's answers about current drug

use had raised a"red flag" asto his"competence to plead
guilty."21 "[W]hen an answer raises questions about the defen-

16 1d. at 596, n.16.

17 United Statesv. Rossillo, 853 F.2d 1062 (2d Cir. 1988).

18 1d. at 1067.

19 1d. at 1066.

20 United Statesv. Cole, 813 F.2d 43 (3d Cir. 1987).

21 United Statesv. Damon, 191 F.3d 561, 565 (4th Cir. 1999).
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dant's state of mind, the court must broaden itsinquiry to sat-
isfy itself that the pleais being made knowingly and



voluntarily."22

In all of these cases, the district courts had conducted Rule

11 colloquies that would in most cases be adequate. But these
colloquies were inadequate, requiring the judgments to be
reversed and the pleas to be vacated, where circumstances
known to the judge gave reason to suspect that the defendants
might not be acting with adequate capacity.

The mgjority attempts to distinguish the cases | have cited,
and they are all distinguishable on one ground or another (as
cases usually are), but the distinctions do not make a differ-
ence. It does not matter that in some of the other circuit's
cases, arecord had been developed in habeas corpus proceed-
ings while our case comes up on direct review, because a suf-
ficient record was developed in our case in the competency
proceedings. Nor does it matter that in some of the other cir-
cuit's cases, there had been no competency examination at the
time of the plea, while in ours Timbana had been adjudicated
competent, because the record presented to the court in the
competency adjudication itself established doubts both as to
whether Timbana had committed the crime charged and
whether he could understand the routine change of plea script.

The majority reads our sister circuits casesto establish
merely that "where adistrict court is made aware during a
Rule 11 proceeding that a defendant’'s competency to enter a
plea may be impaired, it must conduct an inquiry before
accepting aguilty plea." | assume that what the majority
means by "an inquiry" is an inquiry into competency. | read
our sister circuits casesto establish that a Rule 11 colloquy
that would suffice in most cases is not adequate where the cir-
cumstances cast doubt on the defendant’s ability in the partic-
ular circumstances to understand what he is doing and make

221d.
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avoluntary choiceto plead guilty. The cases| have cited go
to whether the plea was voluntary and intelligent, without
reaching the question whether there was a factua basisfor the
plea, but that makes them stronger rather than weaker author-
ity for my view. If aman is not only of such low intelligence
to cast doubt on the reliability of his simple "yes' answer to
acomplex question, but also appears to be physically unable
to have done what he appears to be admitting, that establishes



more reason, not less, to inquire further.

That a defendant has been adjudicated competent to stand

trial does not eliminate the need for a more extensive inquiry
than usual in achange of plea proceeding. One of our sister
circuits has spoken to precisely thisissue, in the case of a per-
son adjudicated competent to stand trial, but disabled men-
tally by drugs at the time of the change of plea proceeding,

and held that the prior competency adjudication heightened
the district court's obligation to conduct further inquiry
because it made the judge aware of the defendant’s past his-
tory of drug use.23 Just as a person may be competent to stand
trial but need a non-routine collogquy because he speaks only
aforeign language and needs an interpreter,24 he may be com-
petent to stand trial but need a more searching inquiry to
assure that there is a substantial basisin fact for a voluntary
and intelligent plea. All acompetency adjudication establishes
isthat the defendant is able "to understand the nature and con-
sequences of the proceedings against him [and ] to assist prop-
erly in hisdefense."25 A guilty plearequires "such inquiry as
shall satisfy [the court] that there is afactual basis for the plea."26
They differ. Competency to enter a plea does not establish
that aroutine inquiry suffices where the very reports estab-

23 Parra-lbanez, 936 F.2d at 596 n.16.

24 Cf. Masthers, 539 F.2d at 730 (Hastie, J., concurring).

2542 U.S.C. §4241(a); see Godinez v. Moran, 509 U.S. 389, 402 (1993);
Spikesv. United States, 633 F.2d 144, 146 (9th Cir. 1980).

26 Fed. R. Crim. Proc. 11(f).
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lishing competency also establish a need for more thorough

inquiry.

The colloquy here did not establish a substantial basisin

fact for the plea. Timbana was only barely competent, and
knowing that and the physical implausibility of hisguilt, the
district court had a responsibility to conduct a more thorough
Rule 11 colloquy to ensure an adequate factual basisin the
record. This caseis an even stronger one for vacating the plea
than those in the seven other circuits, because the adequacy

of the pleais undermined by the physical implausibility of the
crime in addition to the defendant's limited ability to under-
stand the change of plea agreement.

We should hold, consistently with the law established in the



First, Second, Third, Fourth, Fifth, Eleventh, and D.C. Cir-
cuits, that where the factual circumstances or the defendant's
condition make the guilty plea suspect, the district court must
broaden what would otherwise be a satisfactory Rule 11 col-
loquy to address those circumstances. By the time Timbana
was to be sentenced, the district court had considerable reason
to suspect both that the plea was false and that Timbana did
not fully comprehend the change of plea proceedings. All the
judge had to do in order to obviate these doubts was to ask
Timbanato state what he did in his own words. Of course,
there was the risk that the plea bargain would fall apart,
because his story would make it inappropriate to accept his
plea. He might have said that he did not do it but agreed to
accept the blame, or that he did but it was self-defense. But

if that occurred, it would be appropriate to try the casein
order to find out whether he stabbed Eldredge to death. What
usually occurs when a defendant is asked under oath what he
did isthat he furnishes an iron-clad factual basisfor the plea
and an aid for sentencing.

The Rule 11 colloquy is not a mere exercise in script read-
ing. It has a purpose. Innocent people may plead guilty, for
various reasons. An innocent person may want to take advan-
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tage of a discounted sentence in a plea bargain, rather than
gamble on afar greater sentence if amistaken verdict is
returned. Or a person may not know what he is admitting and
accept his attorney's advice that a guilty pleais prudent. Or
aperson may be under some pressure to accept responsibility
for something he did not do, in order to protect someone else,
whom he loves or fears. When a district judge has reason to
suspect that a defendant is not guilty of what he is admitting
at his colloquy or does not understand what he is admitting,
the judge has a duty to broaden the inquiry. In this case, Tim-
bana's brain damage and physical infirmity gave reason to
suspect that he had not committed the murder and did not
understand the colloquy. When a brain damaged, illiterate
man says "yes' to the question whether he understands what
"malice aforethought” means, a sensible person would have to
be skeptical of al hisother simple "yes' responses. And if he
further admitted to having accomplished a physical feat of
which he looked incapable, even more skepticism would
ineluctably motivate most people to ask "how?"
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